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^ WHEREI
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hearing; ;;'*"s' on March 20,2002,the 
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opened the pubric

;TJ;"#i{#ffi 3*i1.ilH,y#*.f },"g:trft ,ff .;",'"? j:,,,*"$",#;:tr*:

'HEREA' ' at thehearing the following Exhibits were inhoduced into the record:
Exhibit l_ County Counsel,s hearing file containing:
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A.
B.
C.

D.
E.
F.

G.

Notice of public Hearing (publication):
Notice of public Hearing ipr"O"n, ii#ner Notice);Affidavit of Mailing;
Affi davit of publication;
Appeal of CU 02-22,received January 30,2002;
Final Order CIJ 02_22,aateA lanuart'ti,Z0OZ;

illffi'r"#,::ffi :jff 'sc";;;i;;J";;;becember2r,200t,withthe
1,

2.

4.

5.

6.

7.

8.

9.

10.

11.

12.
13.

14.
15.

16.
t7.
18.

19.
20.
21.
22.
23.
24.

25.
26.
27.
28.
29.
30.

31.
32.

33.

a
J

Letter from Scappoose CpAC;
Letter from Kathy S:PTO, Oregon Department of Transportation,dated December 12,200i
Letter from t*tpy:l*n, Oregon Department of Transportari on;datedDecember 17,2001;' --o-'

Settlement Agreement dated October 4,2001;
Copies of Citations 800 SW_ gl0 iW;
Photo taken March g,1999;

ll"tg raken September 2, i999;
Citation 02494;
2 photos taken July 16, 1999;
Citation 02493;
Photo and notes dated April 6,199g;
Citation 02491;
Photos ofproperty and citations/notes from county enforcement fire;
!:n".r fr91Peggy Hennessy a"t"A f.U, uary 22, 1999;Citation 02490;
Complaint form dated February 22,1999;
Tax Record dated April 13,lggi;
3 site maps;
Information Summary dated April 13, 1999;
Email from Todd Ougaale to dt".,liieginr;
Public Records Request from Richard=Cross;
Appeal of land use decision,"""i*a ap ril 16, l99g;Complaint from Ernest Smith dated Nove mber 20,1997;2 maps of property;
Letter from Richard Gross dated March 9,199g;
Letter from Richard Gross aateJ il;;; 20,1998;

i:::*::p_o:y, 
paxton d"t.JN;;mber I e, teeT;uomprarnt fiom the Borjessons dated Novembei Zl, iggl;Complaint from Larry and David Oliver dated December 5,1997;complaint from Larry and David orson dated D"".-t". io, tggl,Photo dated July 16,1999;

7 photos of property;
Photo of property taken April g,1999;
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H.
I.
J.

K.
L.
M.
N.
o.
P.

a.
R.
S.

T.
U.
V.
w"
X.
Y.
Z.
AA.
BB.
CC.
DD.

34. photo 
"tlr:p,"n _taken April 8,1999;35' conditionar iJse permir 

"Jpri.uii" noz-zzwith 5 maps;Lerter from Kathy ,ro;il;,;jffou"ru, r 27, 2001:Referral and Acknowtd;;il, 
9oy,, Rouamu.t"r;Referral and Acknod.d;;;;r.J, s,. Helens 

'i." 
oirtri"t;Referral and Acknowl"J;;; *". 

""*fy 
Sanitarian:Referrat and Ackno*l.d;;;;;o"_ 

1n"*.n Warer District;

ijff"j tri f:ffi,':iflffi f# t*;i}aqoose GPAC ;
Memo r,o. ATI-Md.;;;;s;;ff;;Tg":Hfl:XiAffii'; 

- -'
Letter from witiam and Lo,,aiie'Bo4.r.on received January 7,2002;Lener from Atan an{Kim gr;;";;.red 

January 4,2002;Lerter from Dan *a ru*ry-nu.r#Jated January 3,2002.Lener from Michael C*#"il"l",,3g.i"ed 
January ,,rtfiOr,

iTff H:ff :,";t"T::1iilfi";#November t g, 20 oi,
rnror.ution ;;,#;ffili'l'.?"roer 

5, 200r,' 
-""''

Returned Notice;
Certificate ofmailing dated January 25,2002;2 public notices;
Notice ofmailins of staff report dated December 2g,2001:certificate of mjing o""aiu"""rni* 19,200r;cerrificate of mailing aut"a Nou"*iJ. 16,200r;Referral Contact Lisl 

- ! Yr^rvvr

fl?rffi;ffiffi:i:J from rodd Dugdare dated Marc h20,2002,with the

;. fi?ffi|o}Tl*ine-cr.mission decision;

: i,,il;;c;fiqJ;4:|;;Hqryssion Hearing;4 
;iTl;:;::h*e';;'"#"commi,,ionersdated Marcht2,

:.t-: ilT:n'ir: rlffrcountv 
commissioners rrom Dan and Nancy Barretr dated

Bxili'iili. i:ffi fil#;t)trl:n?ffitffiBrolsondatedMarch 18, 2002;
March 20,2002;e 

-vrru'roor\,r rrom Lonalne & William Borjesson dated

s-$t'f''J;- ,.i,i:li:3rr*:iffitv commissioners rrom euentin and Amy Frugia;
Exhibit 7- rri or'oto, ."il;ia[;'J"X|]Tfl;ilT;Tf,31,o""'o n'i"' *iiriu.J*,
Exhibit 8- Letier to Board oie;; con,-r.rion;;r?;_ Anna_Marie Updegraff;
WHEREAS' having hear'd evidence and testimony, the Board of county commissioners
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closed the public hearing, deliberated on the matter and voted unanimously to deny the application;

I

NOW, THEREFORE, IT IS HEREBY ORDERED as follows:

The Columbia County Board of Commissioners adopts Findings 2-5,10,13, and 15-17, in
the Staff Report to the Board of County Commissioners dated March 12, i112,which is
attached hereto as Attachment A, and is incorporated herein by this reference.

The Columbia County Board of Commissioners adopts Supplemental Findings which are
attached hereto as Attachment B, and are incorporatei herein by this refe.encJ

The application by Dale Fischer, Trustee for the Dale Fischer Living Trust, for a fype II
Home occupation Conditional use Permit (CU 02-22) to operate a trucking excavation
business in connection with a single family dwelling on property zoned RR-5, and having
tax account numbers 4119-040-01704 and41 I9-040-0Is00;is DENIED

Dale K' Fischer, and residents of the property shall immediately cease operating any and all
business activities, including the home office, on the parcels describei hereii, located at
56186 and 56230 old Portland Road, Warren, oregon, and having tax account number 4l I 9-
040-01704 and 41 19-040-01800.

2

a
J

4

Dated this J1^ day of {T)anLlnJ ,2002.

By:

ONERS
COUNfY, OREGON

By:

B

By

Approved as to Form:

Office of the

ORDER NO. 16-2002

Counsel
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COLUII/IBIA COUNry
BOARD OF COMMISSIONERS

Appeal Staff Report

March 12,2002

cu 02-22

Dale Fischet Trusteg of the Fischer Living Trust
.56180 Old porfland Road
Wanen, Oregon 97053

PRoPERry LocATloN: Approximately 2/zmilesso$h of the city of st. Herens, at 561g6 and56230 OtO portanO noaq Wa;;;,;#;: "

DATE:

FILE NUMBER:

APPLICANT/ OWNER:

TAX ACCT. NUMBER:

ZONING:

iQUEST:

APPLTCATTON COMpLETE: 11t1StO1

REVIEW CRITERIA

Section 100
Section 1300
Section 14OO
Section 1S03
Section lSOz
Section 1603
Section 1609
Section 17OO

Oreqon Revised Statutes

oRS 215.448
oRS 197.763

4119-04041704
4119-040-01800

Rural Residential (RR_S)

A home occupation conditinnat'o^ .

1;Jfl rff 
:"il':il''?:x'9ffi lffi ff H:'J;1i:$,?i#il,[,To"i:ri*,

ATTACHMENT A

2.00 acres
2.25 acres

150 DAy DEADLTNE: 04t14t02

Definitions
Signs
Parking
Conditional Uses
Home Occupations
Quasijudicial public Hearings
Contents of Notice
Appeals

Paqe

3
3
5
7

10
12
13
13

14
Home Occupations
Q uasijud icial Hearings

Attachuent t,4t!



RACKGROUND:

"tls property and the cu'ent owner, Mr' Dale Fische-r, have a rand use history that dates back toNovember 19s7 
' when tnis omce GDsi d;J,ir nrst compd:;f; neighbors in rhe arearegarding the operation of a commerciitlinoustii"it-rr.Ling 

company in a residentiar zone. Mr.Fischer claimed the use or*re rano,"ri ;;;;il;ilT?"ly wa: a regar non-conforming use because;.l':Jfffi::1f,ffi:l:H*eo a trul[ing'i""'i*v rio-*'" s-it'e-prior to rhe ackn-owredsment or

ln response to the neighbors complaints, the Planning. Director researched the nistof of the site and
determined on April s,Jsgs, tnrihu G;;il ,1" 

"ii1" rirJ""liirJ*ins operation had beendiscontinued for rgre than one year and tne ranoGo rorlit" r"g;;;-"onforming status. Mr.Fischer appealed the Directott iJ.iso; d;; ;lrriloi" -c"!"ilpi;;i"s commission which afterholding a public hearing uph;ldil; oirctoi, o;;;;r. 
-nrr. 

ris6nu, nun 
"ppeared 

the pranningcommission decisjon t6 tne od;; r-"no ur" il;ornppeats. iiiuitnu county withdrew its:ff5:",,""fiLi3hq:f,:::.til1"Hi::;ilXt5,1g:?i*1ffi#t*Fl.n"rra'eito i"+L ni,

After various attempts to cause Mr' Fischer to cease operating a business on the property, on

:iiE[l!",.!j& ffidi; ffilg|j;lr",n::,,frl[t'n; c'i,ilui"6","tv circuitbor,.t"L"*ing
purposes. The compr"irit *"r'JJ",:gn"o case No. oo-rt|of"se 

using the property for business

March 16' 2001' the cotumbia county code Enforcement officer issued six citations against Date'cher for conducting a o"in*Jtiot altowed i.., 
" 

ilrio"r,g"L."r"l"i'irring the property-for morethan one primary 
':u, -in 

violation oifiru corril;;;;rlv zoning iiroinln"". on Marc h it, 2001,the columbia county code enror"runt officer il; fi-* ;;;iio-nJ'"il"tions for conducting ai':il?'n'J;:13'3ffi1[l,"J:llilllLi""Jffiilt;g'n?" property ror more than one prima,v use, in

on october 4' 2001' Mr' Fischer and cotumbia county entered into a setilement agreement where,among other things' Mr' Fischer was reQuired to ceas6 grr orri""", Jpl'rations on the property exceptto the extent that a valio home occupation 
"onoifion} use permit is gianted by corumbia bounty.

on No-vem ber 7 ' 2001'Mr'Fischer applied for a for a 
fomg occupation to attow the operation of anoffice for a trucking excavation business from a singLtamirv ,.usiie.tiai owetring. The appricationstates there will be four emplovil. il; 

"ppiilri'Xll*, in'tn" 
"pil'i#ion that ,The m"ihin"ryassociated with the proposed use will uudJ"iliiirrit ald ;ilrl!;sTpersonarvehicres, cusromerand supplier vehicles' and equrpment limited d; i;I"trwith 

""l"rroi[s, a mower, trairers for thetractor and mower' one dump tir"'L,'on" trailer, onsoachoe and one caterpittar.,,
The Planning commission heard the home gccupation request at the January 7,2oo2,publichearing' After reviewing tne sian [o:n ano ta-kiio i".iir6nv rr"n.' J inil*rtuo parties, the pranningcommission voted. to reJect the staff'recommendation 

11d g6"r-itL-"ppit"tion The pranningcommission includeo Ru" tu;t;;;i;r deniar 
";iil;;r order. nrr. Fillnur appeared the pranninsrmission decision on January-go,zooi.- ft'" 

"pp""t 
*", filed in a timely manner with the. propriate fee.

cu 02-22
03t12t02

Page 2of 19



provements on the site include a single family dwelling, a large shop, a large gravel parking area,
,y'arren water, and a subsurface septic system. The dwelling was previously altered in such a way
that the attached garage has been converted into office space. Staff finds no records of any building
permits for this activity. A small blue sign approximalely 2'x 3' has been attached to the residence

next to the office entrance. Access to this property is provided from Old Portland Road and two
private easements. The property is also currently using a rail crossing to access directly onto

i{ignway 30, however, ODOT Rail Division has stated that this crossing is not legal and may be
removed.

Other properties adjacent to and contiguous with this site are characterized by residential uses. All of
the homes in the area are clustered and generally in close proximity to one another. This site is not
within an acknowledged urban growth boundary. Emergency services are provided by the

Scappoose Rural Fire District and the Columbia County Sheriff. The subject property is also located

within the conicalsurface of the airport landing field overlay zone.

Physically, the subject properly has no steep slopes (.3%) and is basically flat. Overallthe property

slightly slopesto the south and to the east. There is a small ravine located along the south property

line that drains east toward Scappoose Bay. The January 2000, Scappoose Bay Watershed

Assessment, has identified Scappoose Bay as nodal habitat and the highest priority salmonid refugia

in the watershed. Extra precaution should be taken to ensure negative impacts to Scappoose Bay

are eliminated. Vegetation is mainly grass with some trees near the house and on the south side of
the property. According to the FEMA flood hazard map (41009C0465C) and the National Wetlands

ventory, St. Helens quad, there are no wetlands or flood hazard areas on the subject property.

REVIEW CRITERIA:

Section 100 GENERAL DEFINITIONS:

.36 Home Occupation:

A business which is located in a zone not normally oriented to commercial
activities. The home occupation is a low key operation, which does not change'
the character of the neighborhood in which it is located. lt is operated by a
resident of the property or an employee of the resident. Traffic generated by the
business should not be greater than what is normally found in the zone.
Examples of home occupations include beauty salons, bookkeeping operations,
and professional offices. A portion of the home occupation may include the
parfing of vehicles related to the business. See Section 1507 for review criteria.

Findino 1: The applicant's proposalto operate a trucking excavation business office from the
existing dwel

plicant pro

";Sidentialto

ling appears to be low key, however, storing heavy equipment on the site as the
poses would not be low key and would change the character of the neighbqrhood from.
industrial. Allowing heavy trucks and equipment would also increase the traffic beyond

cu 02-22 03112102 Page 3 of 19



'vhat is normally found in the RR-S.zone. Residentiar dweilings in this area are in crose proximity to'€ another so impacts associated-witn 
.a 

il;k;ilusiness ;;"il ;;;flicr with ,-.iolniilr use of theadjacent properties' 
. 
The subject plopery is nighiy visible frornnrnr*, t0 and neighboringproperties' making storage oihe"vy equipmeniadstreticait;;;ffi"iiolu 

witn ine a-rel] Additionarry,a home occupation musib" opuotlo 6v'" roiounio,. an.emproyee of the resident. staff hasdetermined that Dale Fisch"t it nlt 
" 
,*io"ni;;;; dwefiing thit is proposed to be used for thehome occupation' staff finds thai Drru rir"r,ur iir"r on the;.or*"riproperty with the address s6230old Portland Road' The dwelling-tl,"t itpi"p"r"o? ou ,ruo 

", fl.,u [o'n" office is s6186 ordPortland Road which is occupiei?.t *"-" riJ.nlir" of Dare and partiar owner of the businessDGw lnc' \M'ile the above o"nnition ora r,ome'oJcunation specificaily mentions a professionaroffice, it makes no mention of stoiage of heavy equipment.

Section 1300 STGNS

1301 use: No sign may be estabtished,.altered, or expanded hereafter in any district incolumbia county' except in accordance *itr, tt" provisions outiineo in this section. Thesign provisions are not a district_b;;tptY;;'Jtni, estabtisheo in con;unction w*h anvresidential' commercial, or industrial .irbi"it"ioynt: 
]hese provisions arso reguraiethe placement of billboards oi"ny other on-siteLdvertising sign within the county.

1302 General provisions:

-1 Design Review: The size,.design, coror, righting, and rocation of signs andsupporting structures for all 
"orir*i"i, inirrtn.ar, oi 

"ff-;i; advertising signsshall be subject to design review unoei in" provisions of this ordinance.

'2 setbacks: All signs shallbe situated in a manner so as not to adversely affectsafety' corner viiion, or other ririi"i"ono'iionr. u"r"rr'"jnerwise specified, a'
:i:iilji:lobserve 

the vard tutui.t tqJir"r"nts of the districts in which they

'3 
ffiffiJ:,fi:" shalt be situated in a manner which resurts in the branketing

'4 llluminaled $igns: signs shall be non-flashing and non-revolving. Artificiallyilluminated signs, or tights used p ilgire"ily iltuminate signs, shall be placed,shielded' or deflectedio as not to shine inio residential dwelling units orstructures' The light intensity of 
"";lrrrin"ied sign shal not exceed the

i::::fffitandards 
of the sign industrr 

"r 
proviJed uv in" brgon Erectric sign

Pre-Existing signsj giqF and sign structures not conforming to therequirements of this ordinance sniit o" 
"ru;L"i 

i;'th" provisions of section 1506
cu 02-22

5
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for Non-Conforming Uses, except that the
be changed, subject to staff review of the

copy area of a pre-existing sign may
design, color, and lighting of the signand supporting structure

'6 $ign Clearance: A minimum of 8 feet above sidewalks and 15 feet above
driveways shall be provided under free_standing signs.

Finding 2: The applicant has installed a sign on the side of the house near the office entrance.Staff estimates the size of the sign as-approxr=mately 2'x 3'. The sign is non-illumirrated and is bluewith white letters' The sign says DGW, lnc. and listb the add.ress arid phone number. The sign isattached to the building and does not block vehicle vision. There are no other signs in the area.

1306

-1 Shall not exceed 6 square feet.

"2 onry one such sign shail be permitted upon the premises.

.3 Shall not be artificially illuminated.

-4 Shall be located at least 5 feet from the front property line.

Finding 3: The submitted application does not addres_s the existing sign or any other proposedsigns' The existing sign is appears to be 2'3', non-illuminated sign, ihat"is located jr"aL-.,. tnan s'from the- front property line. The existing sign would be consistent with the above criteria. No othersigns will be allowed.

section 1400 OFF€TREET PARK|NG AND LOAD|NG

1401 Gen9ral-Provisions: At the time of the erection of a new building, or an addition to anexisting building; or any change in the use of an existing buildin6, structure, or landwhich results in an intensified yse by customers, o."rpints, employees, or otherpersons, off-street parking and loading shall be provided according'to the requirements
of this section.

1402 Continui-ng O.bligation: The provisions for and maintenan@ of off-street parking and
loading facilities shall be_ a-continuing obligation of the prop"rtv owner. No building orany other required permit for a structure or use under ti'ris or any other appticable rule,
ordinance, or regulation shall be issued with respect to off-street parking and loading, orland served by such land, until satisfactory evidence is presented that the property is,' and will remain, available for the designatbd use 

"r " 
p"rt ing or loading facility,

CU 02-22 0gt12to2 page 5 of 19



1403 Use ofSpace:

Required parking spaces shall be available for parking of vehicles of customers,
occupants, and employees. .'

.2 No parking of trucks, equipment, or the conduct of any b.usiness activity shall be
permitted on the required parking spaces.

.3 Required loading spaces shall be available for the loading and tnrloading of
vehicles concerned with the transportation of goods and services.

"4 Excepting residential and local commercialdistricts onty, loading areas shall not
be used for any other purpose than for loading and unloading.

.5 ln any district it shall be unlaMul to store or accumulate goods in a loading area
in a manner which would render the area temporarily or permanently incapable
of immediate use for loading operations.

14OS Plans Required: A plot plan shall be submitted in duplicate to the Director with each
application for a building permit or for a change of classification to OP. The plot plan
shall include the following information:

-1 Dimensions of the parking lot.

.2 Access to streets and location of curb cuts.

.3 Location of individual parking spaces.

.4 Circulation pattern.

.5 Grade and drainage.

.6 Abutting property.

.7 A landscaping plan which shall include the location and names of alt vegetation,
and the location and size of fencing or other screening material. This plan shall
be approved by the Director.

.1 The standard size of a parking space shall be 9 feet by 1B feet.

.2 Handicapped parking spaces shall be 12feet by 1g feet.

.3 Parallel parking, the length of the parking space shall be increased to22feet.

1

1410 Size:

cu 02-22 o3t12t02 Page 6 of 19



1412 Access: There shall be no more than one 45 foot wide curb cut driveway per 150 feet
of street frontage, or fraction thereof, permitted per site.

1416 Minimum Required Off-Street Parking Spaces:

.3 Retail Uses:

Bank or office, including
medicaland dental:

One space for each 300 square feet
plus one space for each two employees.

Finding 4: lt appears the proposal for an office would require three parking spaces and no off
street loading space. This would not include parking and storing of heavy equipment. The subject
property has a very large gravel parking area that can easily accommodate three parking spaces
near the entrance to the office. Parking and storing heavy equipment would be considered an
industrial use and not appropriate as a home occupation.

Continuinq with the Columbia County Zoning Ordinance:

Section 1500 DISCRETIONARY PERMITS

Section 1503 CONDITIONAL USES

Granting a Permit: The Commission may grant a Conditional Use Permit
after conducting a public hearing, provided the applicant provides
evidence substantiating that all the requirements of this ordinance relative
to the proposed use are satisfied and demonstrates the proposed use
also satisfies the following criteria:

A. The use is listed as a Conditional Use in the zone which is currently
applied to the site;

Findino 5: Section 603.3 of the Columbia County Zoning Ordinance (CCZO) lists home
occupations as a conditional use in the Rural Residential Five zone.

Continuing with Section 1503 of the Columbia County Zoning Ordinance:

B The use meets the specific criteria established in the underlying
zone;

Finding 6: The applicant has indicated on the submitted site plan that a portion of the existing
house will be used as the office space. A single family dwelling is a permitted use in the zone and
rhe existing dwelling was legally sited. However, the applicant has altered the dwelling and converted

: aftached garage into office space without any building permits. The Building Department states
. .,io office area will need to meet current codes and will need to meet ADA requirements such as

CU 02-22 03112102 Page 7 of 19
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hathrooms. A change of occupancy permit will also be required. Presently, the office space is in
rlation of the uniform building code. Additionally, section 603.3 of the Zoning Ordinance governing

-.rnditional uses in the RR-s zone requires home occupations to be consistent with ORS 215.448 as
provided in Section 1507 of the Columbia County Zoning Ordinance (CCZO), see findings 12-14 o'f
this report.

Continuing with Section 1503 of the Columbia County Zoning Ordinance:

The characteristics of the site are suitable for the proposed use
considering size, shape, location, topography, existence of
improvements, and natural features;

Finding 7: Physically it appears the site is suitable for the proposed office use. lt is generally a flat
piece of ground, with a house, as shop and a large gravel area. The shape of the property is roughly
rectangular and at2.25 acres in size, the site provides plenty of room for parking on the existing
graveled area. The site is located within a residential zone and is near to dwellings on adjacent
properties. A quiet office with little to no traffic would not be expected to negatively impact the
neighbors, however, the presence of heavy equipment would conflict with surrounding uses as was
seen in the past by the numerous complaints that were filed between 1997 and 2000. The existing
improvements on the properly include a single family dwelling with a garage that has been converted
to office space and a large shop. Naturalfeatures in the area include Scappoose Bay located
approximately 500'east of the subject property. Scappoose Bay contains wetlands and floodplains

! is an environmentally sensitive area that provides nodal habitat to endangered species such as
yho salmon. Parking, storing and maintaining heavy equipment near this area would increase the

possibility of contamination due to the large quantities of fuel, oil, grease, solvents, and other
petroleum products typically associated with heavy machinery. Additionally, access to this property is
curently provided via a private easement onto Old Portland Road and a rail crossing with direct
access onto Highway 30. ODOT Rail Division has informed us that this rail crossing is not valid and
will likely be removed. Old Portland Road is posted for no heavy trucks. Therefore, staff finds the
characteristics of the site would not be suitable for any type of heavy trucks or equipment being
located at the site, however, a small office that dispatches trucks and equipment located at another
site, may be suitable.

Continuing with Section 1503 of the Columbia County Zoning Ordinance:

The site and proposed development is timely, considering the
adequacy of transportation systems, public facilities, and services
existing or planned for the area affected by the use;

Findi no 8: The transportation systems that will be effected with this project are Old Portland Road,
U.S. Highway 30, and the ODOT Rail line between Portland and Astoria. Old Portland Road is a 21'
wide, two lane, paved road on a public right-of-way, that transitions to a private gravel road as it
approaches the subject property. Staff recommends against allowing heavy trucks and equipment to

sited on the subject property. The primary reasons being that Old Portland Road is posted for no
lck traffic and if it was used would rapidly deteriorate the road bed and would route heavy trucks

CU 02-22 03112102 Page B of 19
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near to existing dwellings. W'ren heavy trucks were sited on the subject property in the past, they' 'sed the Highway 30 access and crossed the rail road at an unsignalized crossing. The main

.,robl€m with this is the rail crossing is not valid, according to ODOT Rail Division, and the fact that
there were traffic conflicts using the center turn lane. Specifically, heavy trucks traveling south to the
subject property, and school buses traveling north to Warren Elementary School, would conflict in
their turn lanes. These reasons indicate that the transportation system is not adequate for heavy
trucks and equipment. ln regards to the personalvehicles of four employees using Old Portland
Road for access, staff finds the transportation system adequate. The only other public facilities or
services in the area are electricity and warren water. The proposed home occupatbn is not expected
to negatively impact power and water supplies in the area. ln summary, staff finds the transportation
system is not adequate for any type of heavy trucks or equipment but is adequate for personal
passenger vehicles.

Continuing with Section 1503 of the Columbia County Zoning Ordinance:

The proposed use will not alter the character of the surrounding
area in a manner which substantially limits, impairs, or precludes
the use of sunounding properties for the primary uses listed in the
underlying district;

Finding 9: The proposed home office is not expected to alter the character of the surrounding
area. However, heavy trucks and equipment on the site would negatively affect the character of the

'.rrrounding area. The site is highly visible from the highway and from the adjacent properties.
,bavy equipment is generally seen as aesthetically unpleasing in a residential area. Additionally, the

sounds associated with operating dieseltrucks and equipment are not residential in nature. \Mten
heavy trucks and equipment were present in the past, this department received many complaints
from surrounding neighbors stating that the operation was impairing the use of their land for
residential purposes. Also, the private road access onto Old Portland Road is not sufficient for heavy
truck traffic and would route large trucks very close to existing dwellings. The road bed in this area is
also not sufficient for heavy truck traffic and Old Portland Road has been posted for no through
trucks. Staff finds a small office that dispatches equipment from another location would not
negatively affect the character of the surrounding area as long as no heavy trucks and equipment are
brought to the site.

Continuing with Section 1503 of the Columbia County Zoning Ordinance:

The proposal satisfies the goals and policies of the Comprehensive
Plan which apply to the proposed use;

The Columbia County Cornprehensive Plan Section titled
"ECONOMY" lists the following goals and policies:

1 To strengthen and diversify the economy of
Columbia County and insure stable economic
growth.

E.

F

cu 02-22
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Poialgs:. 1. Encourage the creation of new and continuous

2 :'ffi" : "::#::iversined economyl

Finding f 0: The proposed home occupation satisfies the Comprehensive ptan as it will be a new
private business that may continue on and provide employment opportunity. lt is staffs opinion that
this business has grown past what is normally consideieda home occupation and is large enough to
operate in an industrialzone where it should be located. However, the applicant pr.poj"r to oplrate
the office portion of the trucking excavation business from the home. According to the applicant, the
office portion of the business includes 4 employees.

G. The proposalwill not create any hazardous conditions;

Finding 11: This proposalfor a home office is not expected to create any hazardous conditions as
long as no heavy trucks and equipment are allowed on the site. Traffic and environmental hazards
are both associated with heavy trucks and equipment and therefore should be prohibited.

Continuing with the Columbia County Zoning Ordinance:

;tion 1507 HOME OCCUPATTONS

Land Development Services or the County Planning Commission (or the County) may allow the
establishment of a Type 1 or Type 2 home occupation in any zone that allows residential uses. The
folloWing provisions shall apply:

Finding 12: The County Planning Commission may allow the establishment of a home occupation
on lands zoned for residential uses. tn the construCtion of the language of this review criteria, the
word "may" is permissive but is not mandatory, therefore the planiing-commission does not have to
allow a home occupation depending upon the circumstances of the situation, even if the application
meets the specific criteria regarding home occupations. The applicant is applying for a Type 2 home
occupation.

n1

.Z )Vp.Z a TYPg 2 home occupation is reviewed as a conditional Use by the planning
Commission and may be visible to the neighborhood in which it is located. In addition to the
general criteria in Subsection 1507.3, the following criteria shall apply to a Type 2 home
occupation:

A. It shall be operated by a resident or emptoyee of a resident of the property on which the
business is located.
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B

c.

It shall employ on site no more than five full-time or part-time persons

Signs are permitted as per Section 1300 of the CCZO.

Finding 13: (A) The applicant, Dale Fischer, is the owner of the subject property although it is
staffs understanding that Mr. Fischer does not reside in the dwelling that is proposed for the home
office. Staff finds that Wes Fischer, son of Dale Fischer and partial owner of DGW, lnc., resides in
the dwelling that is proposed to house the home office. (B) The application indicates 4 employees
are expected. lt is unclear if the entire business has 4 employees or if there will onfi be 4 employees
employed on the site. Staff finds that the home occupation is limited to only 5 employees on site.
(C) A 2'x3'non-illuminated sign has been aftached to the side of the dwelling nearthe office
entrance" The sign appears to be consistent with Section 1300 of the CCZO"

Continuing with the Columbia County Zoning Ordinance Section 1507:

.3 The following criteria shall apply to all home occupations:

A. A home occupation shall be operated substantially in:

1. The dwelling; or

2. Other buildings normally associated with uses permitted in the zone in which the
property is located.

B. A home occupation shall not unreasonably interfere with other uses permitted in the
zone in which the property is located.

Finding 14: The proposed home office will be operated within the existing dwelling. The heavy
trucks and equipment associated with the trucking and excavation business will be located at another
site. A substantial portion of the business will be located off site and not operated within the dwelling
or the shop building, thus not meeting the intent of a home occupation permit. Also, if heavy trucks
and equipment were allowed on the site, they would be stored outside of the dwelling or the shop and
thus would not meet the above criterion. Staff finds that a home office that dispatches trucks and
equipment located at another site, would not interfere with nearby residential uses. Furthermore,
staff finds that heavy trucks and equipment should be prohibited from being located at the subject
property because they will unreasonably interfere with surrounding residential uses. Evidence of this
can be seen by the numerous complaints that were received from surrounding neighbors between
1997 and 2000 when trucks and equipment were located on the site. Generally, once heavy trucks
and equipment are brought to the site it changes the scale and the scope of the operation to the point
of not being compatible with surrounding uses.
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Continuing with th

-rection 1603 QuasUudicial Public Hearings:

As provided elsewhere in this ordinance, the Hearings Officer, Planning Commission, or Board of
Commissioners may approve certain actions which are in conformance with the provisions of this
ordinance. Zone Changes, Conditional Use Permits, MajorVariances, and Temporary Use Permits
shall be reviewed by the appropriate body and may be approved using the following procedures:

.1 The applicant shall submit an application and any necessary supplemental information as
required by this ordinance to the Planning Department. The application shall be reviewed
for completeness and the applicant notified in writing of any deficiencies. The application
shall be deemed complete upon receipt of all pertinent information. lf an application for a
permit or zone change is incomplete, the Planning Department shall notiff the applicant of
exactly what information is missing within 5 days of receipt of the application and allow the
applicant to submit the missing information. The application shall be deemed complete for
the purpose of this section upon receipt by the Planning Department of the missing
information " [effective 7-1 194

.2 Once an application is deemed complete, it shall be scheduled for the earliest possible
hearing before the Planning Commission or Hearings Officer. The Director will publish a
notice of the request in a paper of general circulation not less than 10 calendar days prior
to the scheduled public hearing. Notices will also be mailed to adjacent individual property
owners in accordance with ORS 197.763. feffective 7-15-94

[Note: ORS 1 97 .763 requires 20 days notice (or 10 days before the first hearing if there will be 2
or more hearings), and that notice be provided to property owners within 100'(inside UGBs), 250'
(outside UGBs), or 500' (in farm or forest zones).1

3 At the public hearing, the staff, applicant, and interested parties may present information
relevant to the criteria and standards pertinent to the proposal, giving reasons why the
application should or should not be approved, or what modifications are necessary for
approval. leffective 7-1 *94

.4 Approval of any action by the Planning Commission at the public hearing shall be by
procedure outlined in Ordinanc,e 91-2. leffective 7-15-94

Findi no 15: The applicant submitted an application on the proper forms on November7,2001. The
application was reviewed and deemed complete on November 15, 2001. The matter was scheduled
for the earliest available public hearing which was January 7,2002 Notice of the hearing was given
to the applicant, surrounding property owners within 250' and published in the local news media.
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Qgntinuing with the Columbia County Zoning Ordinance:

-ection 1608 Gontents of Notice:

Notice of a quasijudicial hearing shall contain the following information:

.1 The date, time, and place of the hearing;

2 A description of the subject property, reasonably calculated to give notice'as to the actual
location, including but not limited to the tax account number assigned to the lot or parcel by
the Columbia County Tax Assessor;

3 Nature of the proposed action;

.4 lnterested parties may appear and be heard;

.5 Hearing to be held according to the procedures established in the Zoning Ordinance.

Finding 16: The notice of the hearing will be published on December 26, 2001. The notice will be
published in The Chronicle, The Spotlight, and The Columbia Review. The notice willcontain all of
the above required information.

rntinuing with the Columbia County Zoning Ordinance:

Section 1700 APPEALS

1701 Appeal Procedures:

.1 General Procedure: A land use decision, as it is defined in ORS 197.015(10), made by the
Director, Hearings Officer (in lieu of the Planning Commission), Planning Commission, or
the Design Review Board shall be final at the end of 7 calendar days following the date
notice of the decision is mailed to the applicant, and other persons entitled to notice of the
decision as provided by ORS 197.763, unless a notice cif appeal of decisions to the
Planning Commission or the Board of Commissioners is filed with the County Clerk's office.
A notice of appeal can be obtained from the Planning Department or from the Clerk's office
and shall contain: [effective 7-1+94

A. The name, address, and telephone number of the person filing the notice;

B. An identification of the decision sought to be reviewed, including the date the decision
was made; and

C. ln the case of decisions by the Planning Commission or Hearings Officer, the specific
reasons why the decision should be modified or reversed.
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3 Any person entitled to notice of the decision as provided by this ordinance or by state law
who desires to appeal the decision shall file the notice of appealwith the required fee.
Failure to file a notice of appeal, or make payment of the required fee, within the
designated time limit, shall be a jurisdictional defect and shall preclude review.

.4 Wren a notice of appeal is properly and timely filed in compliance with this section, and
timely payment of the filing fee is made, a de novo appeal hearing shall be scheduled at
the earliest opportunity. Notice of the hearing shall be mailed to the appellant, the
applicant, the property owner, if different from the applicant, and any otherpersons who
requested notice of the appeal hearing in writing. Notice of the appeal hearing shall be
published in a newspaper which covers the property subject to the appeal. Notice of the
appeal hearing shall be mailed to the parties and distributed to the newspapers no later
than 7 days prior to the scheduled hearing date. leffective 7-1*94

1703 Appeal of a Planninq Commission Action: Any land use decision by the Planning
Commission or Hearings Officer (in lieu of the Planning Commission), over which either
body had original review authority, may be appealed to the Board of Commissioners by the
Board of Commissioners, or by persons who appeared before the lower decision making
body, either in person or in writing. The appeal may concern the approval or denial of an
application or any conditions attached to the approval of an application. The de novo
appeal hearing shall be scheduled before the Board of County Commissioners at the
earliest opportunity, and notice of the appeal shall be sent in accordance with procedures
outlined in CCZO 1701.4. [effective 7-1t94

,hding 17: The Planning Commission denied this application at the January 7 ,2002 public
hearing. Notice of the decision was mailed on January 23,2002. The appealdeadline was 7 days
from the date the notice of decision was mailed, January 30, 2002. Mr. Fischer filed a notice of
appeal on January 30,2002. The appeal was filed on the proper forms, with the appropriate fee, and

in a timely manner. The appeal included the name, address, and telephone number of the person

filing notice; the decision to be reviewed and the date of the decision, and reasons why the decision
should be reversed. Appeals of the Planning Commission decision will be heard by the Columbia
County Board of Commissioners. The Board will hold a de novo appeal hearing on march 20,2002.
Notice will be provided to all participants and will be published in the local news media at least 7 days
prior to the scheduled hearing date"

Oregon Revised Statutes

215-MB Home Occupations;

(2) The governing body of the county or its designate may establish additional
reasonable conditions of approvalfor the establishment of a home occupation..

(3) Nothing in this section authorizes the governing body or its designate to permit
construction of any structure that would not otherwise be allowed in the zone in

which the home occupation is to be established.
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(4) The existence of home occupations shall not be used as justification for a zone
change.

Finding 18: Reasonable conditions of approval may be established by the Planning Commission.^'
ln this case staff recommends prohibiting any type and amount of heavy trucks or equipment from
being located on the subject property. Staff also recommends that standard business hours should
apply to the site such as Monday through Friday, B:00 am to 6:00 pm. The applicant proposes to
operate the home office from a portion of the existing house that has been previously converted to
office space without any building permits. The County Building Official has commented that the
office portion of the structure will need to get building permits and must be constructed to ADA
requirements and will require a change of occupancy to a Class B for commercial business. A
commercial business structure would not be allowed to be constructed in the RR-s rural residential
zone, therefore, it is questionable wether this use can be allowed. The existence of this home
occupation shall not be used to justify a rezone application on this property or any surrounding
properties.

Comments:

1. The County Sanitarian has reviewed the application and has no objection to its approvalas
submitted.

2. The County Building Official has reviewed the matter and comments: "Office area will need to
meet current codes and will need to meet ADA including bathrooms. Alterations will require a
building permit" A change of occupancy is required to a -B- (Commercial Business).

3. The Warren Water District has reviewed the application and has no objection to its approval
as submitted"

4. The St. Helens Fire District has reviewed the application and has no objection to its approval
as submifted.

5. The Columbia County Road Department comments: 'The Road Department has no objection
to a business office at this location, however there will be denial of any application to use Old
Portland Road (Warren Area) for any heavy equipment or large truck traffic. The road is
already posted for "No Trucks". ODOT Rail and Highway division have also indicated that
there is no legal crossing of the rail tracks, or any legal access to Highway 30 at this location."

6. The Scappoose CPAC has reviewed the application and recommends denial of the home
occupation. Reasons justifying their decision can be found as Attachment'4".

7. The Oregon Department of Transportation - Rail Division has reviewed the application and has
submitted comments that can be found as Attachment "8".

8. The Oregon Department of Transportation - Highway Division has reviewed the application
and has submitted comments that can be found as Attachment "C".
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9. Mr. Dale Fischer submitted a notice of appeal January 30,2OO2. The notice contained the
following reasons for appeal:

"1. The Planning Commission finds that the applicant has a history of blatant disregard for
land use laws and has operated in uiolation of the laws and that there is a high likely-hood
that the applicant will bring heavy truck traffrc onto the site if the office is approvd;'

Applicant Response: 'This is an improper and illegal criterion. lt is a findingabout applicant,
not about the proposed use. Even if it was relevant, it is irrational. lf applicant intended to use
the property in violation of the land use laws, he could do so whether or not the conditional use
permit is granted. ln any event, applicant has entered to a settlement agreement with the
Board of Commissioners in which applicant agrees to case all business operations except as
permitted under a valid home occupation conditional use permit. This application is a
fulfillment of applicant's obligations under that agreement."

Staff Response: lt is appropriate for the Planning Commission to consider the applicant's long
history of past violations and knowing disregard of local land use laws. Further, the applicant
has violated the settlement agreement by not ceasing all business operations but continuing to
operate the office from the site without a valid home occupation permit.

'2. The Planning Commission finds the application is not consistent with Section 1503.D of the
Zoning Ordinance. Specifically, the transportation system (road network) is not adequate
for the proposed use."

Applicant Response: 'This reason is erroneous for two reasons. The first is that applicant's
access to Old Portland Road, and Old Portland Road itself, is adequate for one office staff
person to drive to work in the morning and leave at the end of the day, that will be the majority
of the traffic associated with the proposed use. The second is that applicant has direct access
to US Highway 30 by way of a private crossing over the railroad tracks."

Staff Response: Staff finds that according to ODOT, the applicant does not have legal access
onto Highway 30. Further, Old Portland Road is posted "No Through Trucks" and not an
appropriate roadway for heavy trucks and equipment such as a dump truck, trailer, backhoe,
and cat.

"3. The Planning Commission finds the application is not consistent with Section 1503.E of the
Zoning Ordinance. Specifically, the proposalwill likely impair the use of surounding
properties for residentia I purposes. "

Applicant Response: "One office staff person going to work will have no impact on
surrounding residential uses. lf the Commission permits a limited amount of equipment, it will
be consistent with the activities of at least one nearby neighbor who stores excavation
equipment on his property."
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Staff Response: Trucking and excavation is a use normally found in a Heavy lndustr:ialzone,
not a residential zone. The past operations of this business generated many complaints by
neighbors, further indicating the use negatively impacted and impaired the use of surrounding
properties for residential purposes. i;

"4. The Planning Commission finds the application is nof consistent with Section 1503.G of the
Zoning Ordinance. Specifically, the proposed use has n the past and willlikely again in the
future, create traffic conflicts on US Highway 30."

Applicant Response: 'The proposed use is an office which will most likely have one none-
residential (sic) employee. The Planning Commission was either unable to understand this or
deliberately ignored it. Past use included numerous trucks and pieces of equipment using the
property on a daily basis. Applicant is not proposing to return to that intensity of use."

Staff Response: Heavy truck traffic has in the past caused traffic conflicts with school buses
in the center turn lane on Highway 30. Staff acknowledges that one personal vehicle will not
create a traffic conflict but is concerned that heavy trucks will visit the site if the office is
allowed to continue.

"5. The Planning Commission finds the application is not consistent with Secfibn 1507.3(A) of
the Zoning Ordinance. Specifically, a substantial portion of the trucking and excavation
business will be located at another site and not opercted within the dwelling or a building
normally associafed with a residential use."

Applicant Response: 'The only business that will be conducted on the subject property is an
office. Columbia County Zoning Ordinance 1507.3 (A) refers not to business conducted other
than on the subject property. lnstead, it refers to operations on the subject property which are
not conducted substantially n the dwelling or in other buildings associated with uses permitted
in the applicable zone."

Staff Response: Staff finds the request is not consistent with Section 1507.3(A). The majority
of the home occupation business will be located at another site that is zoned industrial.
Therefore, the home occupation business will not be operated substantially in the dwelling or
other building normally associated with uses permitted in the RR-s zone.

No other comments have been received from government agencies or nearby property owners as of
the date of this staff report (March 12,2002).
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\FF COMMENTS, CONCLUSIONS, AND RECOMMENDATIONS:

Additionally, staff finds that from 1997 to 2001 the owner, Dale Fischer, operate a trucking and
excavation business from the subject property. Columbia County received numerous complaints
from neighbors and in response to those complaints expended much energy and resources into
removing the trucking and heavy equipment operation from the subject property. Now that the
operation has been removed from the site, the County has received a home occupation permit to
allow a business on the subject property. The home occupation is described as a hosre office for a
trucking and excavation company with associated machinery consisting of "personal vehicle,
customer and supplier vehicles, and equipment limited to a tractor with accessories, a mower, trailers
for the tractor and mower, one dump truck, one trailer, one backhoe and one caterpillar." lt seems
the applicant is asking to be allowed to bring the trucking and excavation business back to the site.
Staff finds several areas with this request for a home occupation problematic. First, according to
ODOT, the site does not have legal access to cross the railroad and access Highway 30, although it
does have access onto Old Portland Road. Second, Old Portland Road is posted for no heavy truck
traffic. Third, Heavy trucks and equipment have caused negative impacts to neighbors in the past.
Fourth, a substantial portion of the business will not be operated within the dwelling or the shop
building. Fifth, a portion of the single family dwelling has been converted to office space without
building permits. Si)fth, obtaining the required building permits will include changing the occupancy
on a portion of the dwelling to a class B commercial business occupancy in a residentialzone.
Finally, the subject property is located near an environmentally sensitive area. Staff concludes that
the primary conflict with this business is the presence of the heavy trucks and equipment in a

'dential zone negatively impacting neighbors. The other problems do not affect the neighbors as
-,bh and can be solved. Staff atso concludes the subject property has access to Old Portland Road

via private easement making the Highway 30 access unnecessary. Staff recommends that all heavy
trucks and equipment be prohibited from the site. Furthermore, staff recommends the office be
allowed to remain as long as it receives all of the necessary building permits and that it only
dispatches trucks and equipment that are located at another site.

Based on the above findings, the Planning Director recommends APPROVAL of this request to
operate a home office for a trucking and excavation business as a home occupation in the Rural
Residential (RR-s) zone, with the following conditions:

Gonditions of Approval

1. This permit shall become void 2 years from the date of the final decision if the use has not been
initiated. Extensions of time may be granted by the Planning Director if requested in writing
before the expiration date, with the appropriate fee and if the applicant was not responsible for the
failure to initiate the home occupation.

2. No permanent new structures, or subsurface sewage disposal systems, are permitted as a result
of this application alone, a building permit is still required.

a The applicant will employ on site no more than five full or part-time persons
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+. The applicant shall maintain at least three parking spaces. The parking spaces should be at least
9 feet wide and 18 feet long. These parking spaces may not block the driveway and must meet
the dimensional criteria for a standard parking space pursuant to section 1410 of the Columbia
County Zoning Ordinance.

S. Prior to operating the business, the applicant shall provide evidence that all building permits have
been finalized regarding the conversion of a portion of the dwelling to office spaee. This will
include a change of occupancy permit approved by the Columbia County Building Department.

6. Heavy trucks and equipment are prohibited from visiting the site, or from being stored, parked or
maintained on the site at alltimes.

7. The applicant shall provide documentation of a private rail crossing agreement and ODOT ac@ss
permit in order to access directly onto Highway 30.

8. The business office shall maintain normal business hours of Monday through Friday, B:00 am to
6:00 pm for non-resident employees and visitors.

***

'J/Matt Laird/mos

[h :\BOC\BOC-staff report\CU02-22.Fischer Appeal.ml]

[s:\BOC\Agenda Packets\2002-3-20\CU02-22.F,scher Appeal.ml]

Attachments: A - Letter From Scappoose CPAC
B - Letter from ODOT Rail
C - Letter from ODOT Highway
D - Settlement Agreement
E - Citations
F - Photographs, Citations, and Complaints

- Owner's submitted application
- Vicinity Map
- Zoning Map
- Address Map
- Site Plan
- Digital orthophoto

cc: Dale Fischer
David Brian \Mlliamson, Attorney At Law
File
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I

ATTACHMENT B

SUPPLEMENTAL FINDINGS
DALE FISCHER HOME OCCUPATION- CONDITIONAL USE PERMIT

cu-02-22

Columbia County Zoning Ordinance Section 100.36, Home Occupations, defines a home

occupation as, "a business which is located in a zone not normally oriented to commercial
activities. The home occupation is a low key operation, which does not change the character

of the neighborhood in which it is located. It is operated by a resident of the property or an

employee of the resident. Traffic generated by the business should not be greater than what
is normally found in the zone. Examples of home occupations include beauty salons,

bookkeeping operations and professional offices...." The Board of County Commissioners
finds that the Applicant is requesting to run a trucking excavation offrce out of an existing
dwelling on the property. The Board finds that the Applicant is also requesting to park and

operate large equipment associated with the trucking excavation business on the property as

part of the home occupation. While the Applicant states in the conditional use permit fact
sheet that the use of the property, "will be limited to an office in the house," the Applicant
has also indicated that the use will not be limited to an office in the house. The application
proposes to use the outside parking area to store equipment, including "a tractor with
accessories, a mower, trailers for the tractor and mower, one dump truck, one trailer, one

backhoe, and one caterpillar." In testimony received by the Board, the Applicant indicated
that there is actually more than one tractor which he is requesting to be kept on the property.

It is unclear to the Board from the application documents and the testimony received into
evidence, what equipment the Applicant intends to bring on the property. In the past, the

Applicant has consistently parked heavy equipment on the property, including semi trucks,
dump trucks, caterpillars and other large excavation equipment. The Board infers from the

Applicant's ambiguity, and inconsistent testimony, that the Applicant will use the property

in the same or similar manner as before. The Board finds that the Applicant has not
provided sufficient evidence in the record as to the true proposed use of the property as a

home occupation.

The Board finds that the use of the property for customer and supplier vehicles, and

equipment including a tractor with accessories, a mower, trailers for the mower and tractor,

one dump truck, one trailer, one backhoe and one caterpillar, is not a "low key" operation
and will change the character of the surrounding property. The surrounding property is RR-

5, and consists largely of small parcels with residences. The Applicant's neighbors have

vigorously complained over the last several years about the negative impact his business

operations have had on the use and enjoyment of their land, especially from the noise and

dust created by the business. The Board finds that the use of the property for parking large

trucks and excavation equipment, even occasionally, is inconsistent with the character of the

RR-5 properties surround the Applicant's property. The Applicant has pointed to the Ernie
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Smith property and introduced photographs of this property which supposedly show

excavation equipment parked on Mr. Smith's property.r Based on these photographs the

Applicant argues that the existence of his excavation equipment is consistent with the

character of the area. The Board finds however, that the Applicant did not submit evidence

of the zoning of the Smith property or whether the equipment purportedly stored on the

property is legally stored on the property.2 The Board finds that if there is a violation of the

County zoning ordinance on the Smith property, then it should be enforced. However, the

Applicant errs in basing the character of the neighborhood on a possible illegal use of one

parcel. To the contrary, there is substantial evidence in the record that proposed home

occupation would change the character of the neighborhood. The surrounding properties are

zoned for rural residential. There are several residential dwellings in this area in close

proximity to one another so impacts associated with a trucking business would conflict with
residential uses of the adjacent properties. The subject property is highly visible from
Highway 30 and neighboring properties, making storage of heavy equipment aesthetically

incompatible with the area. The evidence shows that surrounding properties have a natural

and peaceful character. The proposed uses of the property would be inconsistent with such

a natural and peaceful character. The Applicant's proposal is to again treat the property as

a huge industrial gravel parking lot for heavy excavation equipment. The Board finds that

the noise and dust and general unsightliness associated with such a proposed use is clearly

inconsistent the otherwise peaceful and natural character of the surrounding properties.

The Board fuither finds that the increased traffic generated on the property from the 5

proposed employees' personal vehicles, customer and supplier vehicles, and the heavy

equipment, would increase the traffic beyond what is normally found in the RR-5 zone. The

existence of excavation equipment and supplier/customer and personal vehicles for 5

proposed employees makes the use more appropriate in an industrial zone, not as a home

occupation in the RR-5 zone. The Board finds that in the rural residential zone, one typically
finds farm equipment and residential vehicles. The Board finds that farm equipment on such

rural residential property is generally kept on the property for which it is needed and not

driven on and offthe property very much. The Board finds that the Applicant did not submit

evidence which would support a different conclusion. There is evidence in the record that

the private rail crossing will be closed by ODOT. When that occurs, all vehicles going to the

Applicant's property will have to use Old Portland Road which dead ends on the Fischer

property. There is cunently no pass-through traffic on Old Portland Road and therefore,

traffic is very light. The addition of 5 employee vehicles and the other proposed vehicles and

rReference to the Applicant's testimony is also to Applicant's attorney, David Brian

Williamson.

2The Board notes that it the County has not received any complaints against the Smiths or

that property by surrounding neighbors and infers that whatever uses are actually being made of
that property are not bothersome to the surrounding properties due to the silence of otherwise

very vocal neighbors.
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2.

equipment would increase the traffic generally found in this RR+5 zoned neighborhood.

Columbia County ZoningOrdinance Section 1503.5(B) requires that a conditional use must
meet the specific criteria established in the underlying zone. The underlying zone in this case

is RR-5. The Board of County Commissioners finds that single family dwellings are

permitted in the RR-5 zone, and home occupations are also permitted as conditional uses in
the zone. However, the home occupation must meet the underlying criteria as set forth in
CCZO 1507 and ORS 215.448. The Board finds that the Applicant has not submitted
evidence in the record that the proposed home occupation meets such criteria. (See

Supplemental Finding 8, herein).

Columbia County Zoning Ordinance Section 1503 (C) requires that the characteristics of the

site be suitable for the proposed use considering size, shape, location, topography, existence

of improvements, and natural features. The Applicant stated in his application that "the site

is suitable because it has already been used in the proposed manner. The office and parking
area already exist. It is located with access to U.S. Highway 30, and though (sic) a private
road to Old Portland Road." The Board finds that the Applicant has not provided sufficient
evidence in the record to support a finding that this criteria has been met. The Board finds
that the fact that the excavation business has been operated illegally since 1997 is not an

appropriate measure of the site's suitability for the proposed use. In addition, the Board finds
that there is substantial evidence in the record tending to prove that the site is not suitable for
the proposed use considering size, shape, location, topography, existence of improvements
and natural features. The Board finds that the site is located off of Highway 30. Access to
the property may be made from a private railroad crossing directly off of Highway 30, or by
way of Old Portland Road, a County Road , which is also accessible from Highway 30. The
Board finds that there is no turn lane off of Highway 30 into either access and it is dangerous

to have trucks and other large equipment going on or off the property onto Highway 30. The
Board further finds that Old Portland Road prohibits truck traffic, and ODOT has indicated
that the private rail crossing is invalid and will be shut down. It is likely that there will be

no legal access onto the property for the excavation equipment or other traffic associated

with the home occupation. Therefore, the Board finds that there is substantial evidence in
the record that the site is not suitable for the propose use due to its location. The Applicant
provided no evidence which would support any other conclusion.

In addition, the Board finds that the natural features on the site include proximity to
Scappoose Bay and its wetlands and flood plains. Scappoose Bay is an environmentally
sensitive area providing nodal habitat to endangered species such as coho salmon. Parking,
storing and maintaining heavy excavation equipment near this area would increase the
possibility of contamination due to large quantities of fuel, oil, grease, solvents, and other
petroleum products typically associated with heavy machinery. Therefore, there is
substantial evidence in the record that the site is not suitable for the proposed use due to its
natural features. The Applicant provided no evidence which would support any other
conclusion.
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4 Columbia County Zoning Ordinance Section 1503(D) requires that the site and proposed
development be timely, considering the adequacy of transportation systems, public facilities,
and services existing or planned for the area affected by the use. The Board finds that while
there is substantial evidence in the record that public facilities and services are adequate for
the proposed use, there is substantial evidence in the record that the transportation system is
not adequate. The transportation systems effected by the proposed uses are Old Portland
Road, U.S. Highway 30 and the ODOT Rail Line between Portland and Astoria. Old
Portland Road is a 21 ' wide, two lane, paved road on a public right-of way, which transitions
into a private gravel road as it approaches the subject property. The road is not capable of
withstanding heavy truck traffic and has been posted for no heavy trucks by the County.
Highway 30 is a State Highway. There are no turn lanes onto either Old Portland Road, or
onto the private rail crossing. There a,iie no traffic signals on either access point, and trucks
and other traffic would be forced to stop on railroad tracks prior to entering onto the
highway. The Board further finds that ODOT has a rail crossing agreement regarding the
private easement onto the Fischer property. There is evidence in the record that ODOT will
be discontinuing the private crossing. Therefore, the Board finds that there will be no access

to the property for trucks and other excavation equipment and therefore, the transportation
systems are inadequate to support the proposed uses. The Board finds that the Applicant has

not provided evidence in the record that this criteria is met. The Applicant provided
testimony that he believes whether or not he has access to his property by way of the state

railroad crossing agreement is none of the County's concern and should not be considered.
The Applicant has the burden of showing the transportation systems are adequate. The only
indication in the record that such access will be available is the Applicant's statement that
he will fight the private crossing closure with the state. The Board finds that such a

statement is insufficient evidence to show that there is an adequate transportation system to
support the proposed uses.

Columbia County ZoningOrdinance Section 1503(F) requires that the proposed use will not
alter the character of the surrounding arca in a manner which substantially limits, impairs,
or precludes the use of surrounding properties for the primary uses listed in the underlying
district. The Board of County Commissioners find that the Applicant has not submitted
evidence in the record to show that the proposed use of the property for a trucking excavation
business will not alter the character of the surround area. The Applicant stated in his
application that the proposed use will not alter the character of the surrounding area in a
manner which substantially limits, impairs, or precludes the use of surrounding properties
for the primary uses listed in the underlying district because the "use is consistent but less

intense with prior uses on the same parcels." The Applicant then simply concludes that "it
will have no affect on the use of surrounding parcels for single family detached dwellings,
farm use, forestry and accessory structures which are permitted uses in the zone (CCZO
602)." The Board of County Commissioners finds that the illegal past use of the property
as a trucking business is not an accurate basis for determining whether the character of the

surroundingarea will be altered.

5
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At the outset, the Board finds that it is doubtful whether the proposed use will truly be "less

intense" than the prior illegal use. Before the Applicant was cited for land use violations, the

Applicant parked his excavation equipment on the property, and ran a home office. The

current proposal is to do the same thing. However, even if the use is less intense than the

prior illegal use, the Board finds that it must look at the affects of the use on the surrounding

properties. The Board finds that uses on the surrounding properties include residences, and

some farming uses. The Board finds that there is ample evidence in the record which tends

to show that the character of the surrounding properties will be altered by the proposed use.

The neighboring property owners have testified that the existence of truck and excavation

equipment has in the past and will in the future impair their ability to live on their property,

given the noise, dust, and unsightliness. The site is highly visible from the highway and from
the adjacent properties. Heavy equipment is not aesthetically pleasing to the general

population. The Board finds that most people, including the Applicant's neighbors, do not
want to live next to it. The Board finds that when heavy trucks and equipment were on the

property in the past, the County was inundated with complaints about the how the business

operation, including its dust, noise, and traffrc impacts was impairing the use of neighbors'

land for residential purposes. Also, the Board finds that if the private rail crossing is closed,

then the Applicant would be forced to bring his excavation equipment onto the property

through Old Portland Road. The existence of heavy trucks on the road, going past

residences, some of which are very near the road, will greatly impact the neighbors by
causing additional noise, dust and unsightliness. The sum total of the impact is a substantial

impairment in the neighbors' right to use their property for residential purposes. Given the

substantial evidence in the record showing such impairment and no evidence to the contrary,

the Board must find that this criteria is not met.

Columbia County Zoning Ordinance, Section 1503(G) requires that the proposal will not

create any hazardous conditions. The Applicant has stated that "the use creates no more

hazards than any small office and parking area," as evidence that this criteria has been met.

The Board of County Commissioners finds that such a statement is no evidence, much less

substantial evidence tending to showing that the use does not create any hazardous

conditions. The Board finds that there is substantial evidence in the record that there could

be very serious hazardous conditions created by the introduction of excavation equipment

and other vehicles on the property. The Applicant has not even addressed that possibility.

The Board finds that there are no turn lanes or signals onto Highway 30 which could pose

serious safety issues for equipment drivers as well as for employees driving personal

vehicles. Furthermore, the Board hnds that there is substantial evidence in the record that

there is a serious risk of environmental hazards due to oil and other excavation equipment

residues being washed into Scappoose Bay. Without any evidence to the contrary, the Board

cannot find that this criteria is met.

Columbia County Zoning Ordinance, Section 1507 states that the County "may allow the

establishment of a Type I or Type 2 home occupation in any zone that allows the residential

uses." ORS 2l 5.448 also contains the same discretionary language. The Board of County

6
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8.

Commissioners finds that the Board has the discretion under this section to allow or disallow
ahome occupation. Nevertheless, as set forth inthese supplemental findings, the Board finds
that there is substantial evidence in the record that the Applicant has not met all the criteria
for a conditional use permit, and therefore, the Board cannot grant such a permit.

Columbia County Zoning Ordinance, Section 1507.3 requires that a home occupation "be
operated substantially in 1. The dwelling; or 2. Other buildings normally associated with
uses permitted in the zone in which the property is located." Furthermore, the section
requires that the home occupation, "shall not unreasonably interfere with other uses

permitted in the zone in which the property is located." The Board of County
Commissioners finds that there is substantial evidence in the record that the home occupation
will not be operated in the dwelling or other buildings associatod with the proposed RR-5
property. The Applicant has not submitted evidence in the record which tends to show that
the uses will be operated substantially in the dwelling or other buildings normally associated

with the uses permitted in the zone. Part of the proposal is to park one "tractor with
accessories, a mower, trailers for the tractor and mower, one dump truck, one trailer, one

backhoe, and one caterpillar" on the property. The Applicant has not shown how these items
of heavy equipment could be operated in the dwelling or other permitted building. It is clear
to the Board that these items will be kept outside on the large graveled parking lot
constructed by the Applicant for that purpose, and will be in clear view of anyone driving by

and of the neighbors. The Board interprets the purpose of the home occupation regulations
as restricting businesses on residentially zoned properties to those which will not be overly
intrusive on the surrounding neighborhood. Keeping the uses within the dwelling or
associated buildings conforms with that policy, while allowing large trucks and equipment
to be parked, stored and operated in clear view of everyone, does not conform with that
policy. For these same reasons, the Board finds that there is substantial evidence in the

record that the proposed home occupation will unreasonably interfere with other uses,

including residential uses, in the rural residential zone.

The Board of County Commissioners finds that the Applicant has the burden of providing
evidence into the record of the proceeding to show that each and every criteria is met. The

Board fuither finds that substantial evidence is credible evidence which a reasonable person

would rely on in making a decision. The Board finds that the Applicant's past history of
non-conformance and illegal use of the property deride his credibility in this instance. In
addition, the Applicant's testimony and application are inconsistent in several respects. The

application listed one proposed tractor, yet testimony reflected the Applicant's desire for
more than one (although the exact number was never confirmed). The application further
listed a series of heavy equipment items that were proposed to be kept on the property. The

Applicant later stated that this use would only be "occasional." The Board of County

Commissioners find that this statement is not reliable as an indicator of what the Applicant
actually will do on the property, and that the Board does not rely on it in making this
decision. The Board believes, due to the Applicant's ambiguity and past use ofthe property,

that the Applicant intends to make the same use of the property as he did in the past. The
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Apqficant has argued to the Board that it is not permitted to consider the Applicant's
credibility and reliability in making its decision. The Board disagrees. Nevertheless, the
Board finds that the Applicant has not met his burden of providing substantial evidence in
the record that the criteria have been met, in more than onr r"rp..i, and the application for
a conditional use home occupation permit cannot be granted.
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